VIRGINIA: IN THE CIRCUIT COURT OF THE CITY OF CHARLOTTESVILLE
CHERRY HENLEY, TANESHA
HUDSON and DAVID MCNAIR,
Petitioners,
v.

Civil Case No. ________

CITY OF CHARLOTTESVILLE,
Defendant.

PETITION FOR WRIT OF MANDAMUS and
COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF
Petitioners/Plaintiffs, by counsel, petition this Court for the issuance of a writ of
mandamus and for other relief pursuant to Virginia Code § 2.2-3713, to enforce compliance by
the Defendant with the provisions of the Virginia Freedom of Information Act (“FOIA Act”) and
to issue a declaratory judgment and injunction to enforce compliance with the First Amendment
and state:
PARTIES
1.

Cherry Hanley is a resident of the Commonwealth of Virginia. She heads an organization,
Lending Hands, which assists women leaving jail and prisons. She is also a member of the
People’s Coalition which strives to reform the criminal legal system and is otherwise
active on those issues. She sues in her individual capacity.

2.

Tanesha Hudson is a resident of the Commonwealth of Virginia and an activist within the
Charlottesville community on criminal legal issues. She had a First Amendment claim
against the city that was settled in August 2020 with the city requiring a waiver of her
constitutional right to discuss the settlement.

3.

David McNair is a resident of the Commonwealth of Virginia. He is a journalist who has
spent years covering political issues in Charlottesville. He is the founder and editor of an
on-line news publication called The DTM.

4.

Defendant City of Charlottesville is a political subdivision of the Commonwealth of
Virginia and a “public body” within the meaning of the FOIA Act.

FACTS
5.

On March 24, 2022, the following FOIA request was submitted to the City of
Charlottesville:
For the years 2020 and 2021, all records concerning the settlement of claims of
police misconduct, or other violation of constitutional rights, by the city or any of
its employees, whether or not the claim was filed in an administrative or judicial
agency.

6.

In response, on April 1, 2022, Defendant provided emails and letters, the substance of
which were redacted and which relate to three cases that were settled. See Exhibit A.

7.

On April 4, 2022, a second FOIA request was submitted to the city as follows:
For the years 2017, 2018 and 2019, all records concerning the settlement of claims
of police misconduct, or other violation of constitutional rights, by the city or any
of its employees, whether or not the claim was filed in an administrative or judicial
agency and whether or not the claim was handled directly by the city or by VRSA
on its behalf.

8.

On April 15, 2022, Defendant provided a response consisting of several emails and letters
regarding two other cases that were settled. See Exhibit B.

9.

In nearly all instances, Defendant invoked Va. Code § 2.2-3705.1 (1), (2) and (3)
collectively to justify its redactions.

10.

Va. Code § 2.2-3705.1 (1) provides that a public entity may withhold “personnel
information.”

11.

Va. Code § 2.2-3705.1 (2) provides that a public entity may withhold any information
covered by the “attorney-client privilege.”

12.

Va. Code § 2.2-3705.1 (3) provides that a public entity may withhold attorney “work
product.”

13.

Although many of the redactions in the documents provided appear to be supported by the
exemptions cited (though not all documents are subject to all three of the sections cited by
Defendant), there is a notable exception:
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A July 31, 2020 redacted letter was provided which was from the lawyer for one of
the complainants mentioned in the document production to a lawyer for the city
(and the employee who was the subject of the complaint). Defendant cited Code
§§ 2.2-3705.1 (2) and (3). See Exhibit A. However, it is hard to imagine how the
redaction of any contents of a letter from the lawyer of a putative plaintiff to a
lawyer for the city could be justified by the lawyer-client or the attorney work
product privilege.
14.

More importantly, it is clear that the five cases covered by Defendant’s responses were
settled but Defendant failed to provide the actual settlement agreements or the releases
provided by the plaintiffs or to justify their exclusion.

15.

In addition, there were other cases that were settled during the relevant time period but not
included in the production by Defendant. Counsel is personally aware of one such
settlement in June, 2018 in the case of Hopkins v. Handy, Civil Action No. 3:18-cv-00023
(W.D.Va.) as he was counsel of record for plaintiff in that case.

16.

Moreover, Defendant has failed to justify the exclusion of settlement documents from it’s
responses to the FOIA requests.

17.

Defendant has a practice of referring most claims to its insurer, the Virginia Risk Sharing
Association (VRSA). Acting as the agent of the Defendant, and pursuant to contract,
VRSA chooses the attorney and monitors the litigation. If a settlement is reached, it is
reflected in a signed agreement and a release is provided by the plaintiff.

18.

In each instance in which a settlement is released, the City or its agent VRSA requires the
claimant to sign an agreement not to disclose the terms of the settlement and/or the
incident which gave rise to the complaint self and/or to promise not to disparage the city
or any of its employees or officers.

19.

According to the city, VRSA does not inform the Defendant of the outcome of cases in
which a settlement is reached.

20.

Although counsel inquired, the City refused to advise whether any cases were referred to
VRSA that were not included in its responses to Petitioner. See Exhibit C.

21.

On information and belief, when the city or an employee is sued, there is a mechanism
within the city to direct the person or to refer the matter to the city’s insurer. No records
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of that procedure with respect to the five cases that were identified by Defendant were
provided.
FIRST CAUSE OF ACTION
(FOIA Mandamus)
22.

The Virginia Freedom of Information Act ensures the people of the Commonwealth ready
access to public records in the custody of a public body unless the public body, its
officers, or employees specifically elect to exercise an exemption provided by the Act or
another statute. Virginia Code § 2.2-3700(B).

23.

The Act states that its provisions “shall be liberally construed to promote an increased
awareness by all persons of governmental activities and afford every opportunity to
citizens to witness the operations of government. Any exemption from public access to
records shall be narrowly construed and no record shall be withheld from the public unless
specifically made exempt pursuant to this chapter or other specific provision of law.”
Virginia Code § 2.2-3700(B).

24.

In cases where parts of the requested records are being withheld, the Act requires that the
public body delete or excise “only that portion of the record to which an exemption
applies” and “release the remainder of the record.” Virginia Code § 2.2-3704(B)(2).

25.

The failure to provide the settlement agreements and associated documents in the five
cases mentioned in Defendant’s FOIA responses violates the FOIA Act.

26.

The failure to provide the settlement documents held by its agent, VRSA, or to justify
their exclusion or even mention their existence violates the most fundamental
requirements of the FOIA Act.

27.

The above violations of the FOIA Act by Defendant, City of Charlottesville, deprives not
only petitioners, but every citizen of the community and other interested persons, the
rights granted to them under the provisions of the FOIA Act.

28.

In addition, the policy and practice of the city requiring non-disclosure and/or nondisparagement agreements as a condition of settlement violates the First Amendment
rights not only of the affected claimant but of the body politic which has a right to hear
information about its government and how it is spending taxpayers money.
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29.

This Petition is supported by a declaration of counsel showing good cause, attached hereto
as Exhibit D.
SECOND CAUSE OF ACTION
(First Amendment)

30.

The requirement of the City of Charlotttesville that persons who file claims against the
city or its employees must agree, as a condition of any settlement, to limit their First
Amendment right to discuss the case and the terms of the settlement, violates the First
Amendment to the United States Constitution.

31.

This practice of the Defendant violates the First Amendment rights not only of the person
settling but of the public writ large as they are deprived of highly newsworthy information
about the conduct of their government.

WHEREFORE, Petitioners/Plaintiffs respectfully pray that this Court:
a.

Find that the failure to disclose the requested information violated the Virginia Freedom
of Information Act;

b.

Issue a writ of mandamus to the City of Charlottesville, directing that it fully respond to
Petitioner’s FOIA requests of March 24 and April 4, 2022;

c.

Award Petitioners the reasonable costs and attorney’s fees incurred herein pursuant to the
provisions of Virginia Code § 2.2-3713(D);

d.

Issue a declaratory judgment that the practice of the City of Charlottesville requiring
claimants, as a condition of settlement, to waive their right to free speech violates the First
Amendment to the United States Constitution.

e.

Issue a preliminary and permanent injunction prohibiting the Defendant City of
Charlottesville from enforcing the non-disclosure provision in the settlement reached with
Plaintiff Tanesha Hudson.

f.

Award Plaintiffs the reasonable costs and attorney’s fees incurred herein pursuant to the
provisions of 42 U.S.C. § 1988.

g.

Grant such other and further relief as the Court finds just and proper.
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Respectfully submitted,
CHERRY HENLEY,
TANESHA HUDSON and
DAVID MCNAIR
By Counsel

Jeffrey E. Fogel VSB #76345
913 E. Jefferson Street
Charlottesville, VA 22903
(434) 984-0300
(434) 220-4852 (fax)
jeff.fogel@gmail.com
Counsel for Petitioners/Plaintiffs
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