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Henry H. Perritt, Jr. 
Attorney at Law 

114 Chestnut Ridge Road 
Charlottesville, VA 22911 

(312) 504-5001 
hperritt@gmail.com 

December 12, 2022 

Mr. James Freas 
Director of Neighborhood Development Services 
City of Charlottesville 
605 E Main Street 
Charlottesville VA 
by email to Ms Carrie Rainey <raineyc@charlottesville.gov> 
 

Re: 0 East High Street Preliminary Site Plan – revised - Response to Memorandum   

Dear Mr. Freas: 

Accompanying the Revised Preliminary Site Development Plan for 0 East High Street, 
Charlottesville, VA, File No. 20.017 (“the Plan” or “the Development”) was a 
“memorandum” dated December 7, 2022, signed by Valerie W. Long, with the subject, 
“Zoning interpretation issues.” This document responds to that memorandum and 
shows how all of its points are unsupported by law. I submit this response on behalf of 
Rebecca Jones Reilly, 528 Caroline Avenue, Charlottesville, VA 22902 (the “Petitioner”). 

Please accept this response and make it part of the official record of your review. I 
request that copies of this submission be provided to the applicant, to all city 
departments involved in reviewing subject preliminary site plan, to the members of the 
Charlottesville City Council, and to all members of the Charlottesville Planning 
Commission. 

1. The City has correctly interpreted the zoning matrix in 
Charlottesville Code § 34-420, which prohibits access to the 
proposed multi-family project across land zoned R-1S. 

In Capelle v. Orange County, 269 Va. 60, 607 S.E.2d 103 (2005), the Virginia Supreme 
Court considered a case with facts very close to those involved in the 0 E High Street 
proposal. Part of the property to be developed was zoned for agricultural use. Another 
part was zoned for limited residential use. The developer was granted a special use 
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permit authorizing mining operations to be conducted on the portion of the property 
zoned agricultural. The developer then proposed to run an access road for the mining 
operation over the portion of the property zoned for limited residential use. 
The court reversed the circuit court and held that access to the mining site over the 
limited residential parcel was not permitted. It rejected the developer’s argument that 
the property must be considered as an integrated unit and instead held that portions 
zoned differently must be treated according to the zoning restrictions for that particular 
category of zoning. 

The court concluded that “accessory use” “refers to uses customarily incidental to the 
listed permitted uses in limited residential zoning districts.” 269 Va. at 66, 607 S.E.2d at 
106.  

The result is solidly in the mainstream of zoning law nationally, where few jurisdictions 
permit single-family residentially zoned parcels to be burdened with access roads for 
parcels where more intense development is allowed. Courts in other jurisdictions 
similarly prohibit access for uses on adjacent parcels when the adjacent uses are 
prohibited by the zoning for the parcels over which access is to occur. In Atria, Inc. v. 
Board of Adjustment of Mount Lebanon Township, 264 A.2d 609 (Pa. 1970), the 
Pennsylvania Supreme Court considered and rejected an argument by a commercial 
entity that it should be allowed to use a driveway crossing a parcel of land zoned 
residential. The court cited other Pennsylvania cases finding that parking and access 
were uses accessorial to a business use and thus were not permitted on residentially-
zoned property.  It held that use of the residential parcel for parking for the adjacent 
business violated the ordinance. 264 A.2d at 324-325. 

The Pennsylvania Commonwealth Court reached a similar conclusion for the same 
reasoning in Mine Safety Appliances Co. v. Marshall Township Bd of Supervisors, 551 A.2d 
634, 634 (Pa. Cwlth 1988). 

In an unreported case, CGR Real Estate, L.L.C. v. Borough Council, 2017 WL 382942 (Pa. 
Cwlth Jan 25, 2017), the court distinguished a situation in which the access benefited a 
use not prohibited by the zoning ordinance and in which the benefited parcel otherwise 
would be landlocked. Neither distinguishing situation is present in the 0 E High Street 
proposal. 

In Kronick v. East Hampton Zoning Board of Appeals, 46 Conn. L. Rptr. 11, 2008 WL 
3852680 (Ct. Super Ct. 2008)., the court rejected an argument that a residentially zoned 
parcel could be used for parking to accommodate a commercial restaurant on an 
adjacent commercially zoned parcel. The court characterized the implications of the 
claimant’s argument as “bizarre.” Id. At *3. Rejection of the proposed parking was 
necessary, the court said, to “avoid bizarre results, obtain a sensible and rational 
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interpretation and serve the primary purpose of section 7.1 to provide for residential 
use.” Id. at *3. 

In Beale v. Planning Bd. of Rockland, 671 N.E.2d 1233, 1236 (Mass. 1996), the 
Massachusetts Supreme Judicial Court said that the “Use of land in one zoning district 
for an access road to another zoning district is prohibited where the road would 
provide access to uses that would themselves be barred if they had been located in the 
first zoning district. In such a situation, the access is considered to be in the same use as 
the parcel to which the access leads.” 

An article in American Law Reports, Access to industrial, commercial, or business premises 
over premises differently zoned, 63 A.L.R.2d 1446, collects cases. The article acknowledges 
some conflict in the precedent but concludes, “generally speaking, however, it seems to 
be true that private land within an area zoned for residential purposes cannot be used 
as a regular means of vehicular passage to and from commercial or business premises 
without a violation of the zoning laws.” 63 A.L.R. 2d at § 2. Accord, Patricia E. Salkin, 1 
AMER. LAW ZONING § 9.27 (5th ed. Dec. 2022 update)  (“An ordinance excluding 
commercial or industrial uses from a residential district excludes the maintenance of 
driveways which provide ingress and egress for such uses.’) 

2. None of the examples offered by the Developer involve access 
across R-1S-zoned property and thus all of them are irrelevant to 
the R-1S-access issue. 

In Paragraph II(A)(7)(a), the Rivanna River Company is on a parcel zoned as B-3 and is 
accessed through CC-zoned property. 

In Paragraph II(A)(7)(b), the Dairy Central/Dairy Market is located on a parcel zoned 
CC and accessed through a parcel zoned CC. 

In Paragraph II(A)(7)(c) the 3Twenty3 Building is on a parcel zoned DE and accessed 
through a parcel zoned DE. 

In Paragraph II(A(7)(d), The Gleason Building and 126 Garrett St. Building are on 
parcels zoned DE and accessed through parcels zoned DE. 

The Developer confuses multifamily access across single-family residentially zoned 
property with commercial access across commercially zoned property. In the latter case, 
and in all four examples offered by the Developer, the traffic imposed by the access is 
not inconsistent with the permitted uses of the burdened parcel and the use benefitted 
by the access is permitted on the burdened parcel. In the case of 0 E High Street, the 
traffic imposed by the multifamily access would be inconsistent with the permitted R-1 
uses. 
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3. The Developer misunderstands and misconstrues “accessory” to 
refer to property on an adjacent parcel, zoned differently. 

In paragraph II(B), the Developer says the “use as a travelway is incidental to the use of the 
principle [sic] structure, as well as the principle [sic] use” on the R-1 zoned property. This is 
plainly not so. The principal uses on R-1S property do not include multi-family uses. The 
travelway is incidental to the multifamily development proposed; not to the permitted R-1 
principal uses. 

4. The Developer incorrectly concludes that separately zoned parcels, 
zoned differently, should be considered as a single unit. 

In Paragraph II(A)(2) and (3), the Developer claims that the proposed multi-family use on the 
portions of its property zoned B-1, B-3, and CC are not “adjacent” to the R-1S-zoned portions, 
and that the mult-family use is the primary use of the R-1S-zoned parcels. This analytical 
approach  has been rejected by the Virginia courts, which have held that separately zoned 
portions of property must be considered separately in terms of their permitted uses. 

5. That multifamily use is permitted on the CC-zoned portions of the 
property does not mean they are permitted on the R-1S-zoned 
portions of the property. 

In Paragraph II(A)(4), the Developer asserts that “multifamily residential is a by-right use in the 
CC district.” That is true, but it does not mean that “multifamily residential is a by-right use on 
separately zoned R-1S parcels within the property. 

6. It is not illogical to prohibit access over one zoning district that 
serves uses in another zoning district.  

Paragraph II(A)(6) asserts that the proposed access is in the “same zoning district” as the 
proposed multi-family use. It is not. The access proposed is a use on an R-1S zoned parcel. The 
multifamily use the access benefits in on B-3- and CC-zoned parcels. 

When two or more parcels of land are contiguous and one is zoned more restrictive than the 
others, it is completely logical to prohibit uses of the restrictive parcels that represent spillover 
effects from uses of the less restricted parcels. The use restrictions continued in single-family 
zones seek to limit population density, traffic, and intensity of use, generally. To permit R-1S 
property to be used as a travelway for multi-family property on adjacent parcels zoned for 
higher intensity use, undermines the purpose of R-1S zoning. 

7. No multi-family units are proposed for the R-1S-zoned parcels, but 
allowing the proposed travelway would have the same effect. 

Paragraph II(C) asserts that no multi-family units are proposed for the R-1S-zoned parcels. That 
is true, but the effect of allowing a travelway for multifamily uses across the R-1S-zoned parcels 
would be similar in terms of incompatible loads on the R-1S parcels. 
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8. Nothing about enforcing R-1S use limitations is inconsistent with 
the property’s zoning for sixty years. 

Paragraph II(D) asserts that disallowing the multifamily travelway over the R-1S-zoned parcels 
would be inconsistent with the property’s zoning. No inconsistency exists. Although portions of 
the property have been zoned commercial, other portions have consistently been zoned 
residential.  It is the proposed travelway across the R-1S-zoned parcels that would be 
inconsistent with the property’s zoning for sixty years; not the other way around. 

9. Even if access for multi-family uses over the CC-zoned portions of 
the property is permitted, contrary to what the City asserts in 
Paragraphs 15 and 44 of its October 26, 2022  0 E High Street 
Preliminary Site Plan 1st Submittal Comments, the basis for 
prohibiting access over R-1S zoned property is especially 
compelling. 

The CC zoning classification permits a variety of uses prohibited to R-1S-zoned 
property, including multifamily housing units and a variety of commercial and office 
uses. To permit access for these uses over another parcel with the same CC zoning 
classification is not inconsistent with the permitted uses of the burdened parcel. To 
permit access for CC-permitted uses over R-1S-zoned parcels, in contrast, evades the 
restrictions incident to the R-1S classification. 

10. Even if multifamily access is prohibited over both the R-1S- 
and CC-zoned parcels, the Developer has many other development 
possibilities for the land. 

Even if access for a multifamily project is prohibited over R-1S- and CC-zoned parcels, 
the subject property is not landlocked. The developer has many other opportunities for 
development not involving multifamily housing. 

11. The City of Charlottesville must enforce its R-1S zoning 
restriction and deny access for the Development across R-1S zoned 
property. 

 

Respectfully submitted, 

 
Henry H. Perritt, Jr. 
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